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EDITORIAL NOTES 





WE HAVE SELECTED from the mass of opinions and decisions recently made 
by the State Supreme Court and by the Board of Public Utility Commis- 
sioners such matters as seem to be of special interest to attorneys. The 
one Supreme Court case is a long review by Mr. Justice Kalisch of the 
powers of the Court of Common Pleas in summary actions, but it is dove- 
tailed with a number of other important constitutional questions. In the 
Board of Public Utility decisions will be found a variety of points decided 
as to water company rules and methods, crossing railroad at grade, etc., 
and especially the novel question as to whether a Meter Company can buy 
electrical power for an apartment house and resell it to the tenants, thus 
depriving the Utility Board (and consequently, the State) of having the 
usual direct control over the Electric Company of which the power (and 
meter) is purchased. In order to make a precedent the opinion goes very 
thoroughly into the demerits of the system, and lays down the proposition 
that it is not to the public interest to have electric power resold in this par- 
ticular way. 





The suggestion of the Board of Public Utility Commissioners that, in 
the case of motor bus applications, the Public Utility Board be first applied 
to; then, if approved, the local consents to be obtained, if possible, appears 
to be an excellent one. Now it is the other way around. Parties must 
first apply to municipal Councils in all places to be affected, and often at a 
considerable expense, and then to the Utility Board, which may disapprove, 
in which case all the time and money expended is lost. It is to be hoped 
the present Legislature will make this change. The growing importance 
of the Utility Board is manifest ; it concerns all parts of the State and a 
great variety of subjects, as its decisions show, and any suggestions by it 
for the improvement of present utility statutes should receive earnest 
attention. 





The cost of the last Presidential campaign was so enormous on both 
sides that it does seem as if some proper Congressional action should pre- 
vent its recurrence. True, all contributions were voluntary by private 
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persons, perhaps including some corporations, if by a stretch of the law 
anywhere corporal contributions could thus contribute; true, also, the 
taxpayers are not called upon to meet directly any of the expenses of the 
contending parties ; but it is humiliating all the same that nearly $12,000,000 
should be used to hire speakers, pay traveling expenses, insure funds to 
committeemen and their secretaries and treasurers, etc. In the case of 
the losing party this time the result is surely deplorable. The Democratic 
National Committee incurred an expense of $5,444,958, and have a deficit, 
to be made up by somebody or somebodies, of about $1,600,000. The Re- 
publican National Committee reported expenses of $6,541,745, but col- 
lected it all and happen to have a surplus of $285,637. The two totals are 
so enormous that they stagger the computation of the ordinary voter, and 
yet they do not include some millions, we assume, spent in the various 
~ States by local candidates and committees not directly under any National 
Committee. Is it not time to take thought on whither such expenditures 
are drifting? 





Former Assemblyman Swackhamer, once in the Legislature from 
Somerset County, made an address very recently before the Union County 
Bar Association against the proposed enactment of a Baumes’ law in New 
Jersey, by which a criminal, after four convictions for a felony, shall be 


sent to the State Prison for life. As usual with him, he grew eloquent 
over the subject of unjust or cruel punishments in the older days of the 
world’s history, and he thought we had gone so far behind it that anything 
like the Baumes’ Act was unthinkable for New Jersey. On this particular 
subject we must agree with him. There are criminals who should be placed 
in prison for life, but they should be sorted out in some other fashion than 
by a law compelling a Judge to inflict such a sentence whether the felonies 
were great or small. How this is to be done is a grave question. Impor- 
tant crimes, though less than murder and arson, must be dealt with severely. 
Lesser crimes need lesser punishment. This whole subject of dealing with 
what seems to be an unusual amount of criminal conduct in this country 
deserves the gravest thought our best minds can give to it, and mere senti- 
ment on the subject will not properly solve the intricate problems. 





On this genera] subject Chief Justice Taft, of the United States Court, 
has recently given an interview, in the course of which he says: 


“It is a disgrace to our country that so many criminals with large 
resources at their command have been able to avoid paying the penalty for 
their misdeeds. At the basis of this situation lies our jury system, which 
must be improved if we are to secure effective justice. We must find a 
means of obtaining intelligent and conscientious jurors who will not he 
misled by ingenious attorneys or swayed by maudlin appeals to sympathy. 
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EDITORIAL NOTES 3 


The administration of justice is the very basis of orderly government and 
should command the support and codperation of every thoughtful citizen, 
regardless of any temporary sacrifice or inconvenience which service upon 
grand juries or trial juries may entail. If we can perfect our police sys- 
tems and our Court procedure, I have no doubt that within a reasonable 
time we can bring under control even the most aggressive gangs which are 
now preying upon our cities and States.” 

It is true that our jury systems, grand and petit, are in great fault, how- 
ever many think to the contrary. The remedy for it is not so clear as on 
the surface appears. Yet a remedy should be found. But as to appeals 
and punishment the trouble is equally great, although it is apparent that 
appeals are permitted too easily and that punishment, whether great or 
small, should be both swift and sure. 





Commissioner Dill’s report for 1928 shows over a thousand deaths in 
New Jersey through automobile accidents, and nearly two thousand licenses 
revoked as to drivers because of drunkenness or reckless driving. The 
number of drunken or reckless drivers sent to jail has not been given, as 
the figures could not be obtained, but the Commissioner says: “So far as 
we can ascertain, of the persons driving automobiles in these cases, only 
eleven went to prison.” If this comes anywhere near the fact it is a sad 


commentary on the justice of our lower Courts. The Commissioner further 
says: 


“We now warn any driver licensed by this office that if an automobile 
driven by him or her, and therefore under his or her control, causes the 
death of an adult or child, his or her license will immediately be revoked, 
and it will not be restored unless there is a proof under oath that the driver 
was in the exercise of the highest degree of care and that the fatality was 
beyond prevention by any human agency as far as the driver was con- 
cerned. In the case of the drivers of other States, we will, in the event of 
such fatalities, appeal to the criminal law.” 


Excellent, but it does not save lives already and likely to be sacrificed. 
When a reckless or drunken driver must go to jail for at least thirty days, 
this State will be safer for both adult and child travelers on the streets 
and in vehicles. 





When and when not a certiorari may be obtained to review the action 
of a county supervisor is a question decided, in part, by Chief Justice Gum- 
mere in the Harman case in Essex County. Dr. Harman has been on trial 
before the Essex supervisors on charges of gross misconduct as superin- 
tendent of the Essex Mountain Sanitorium, and, before the trial was ended, 
counsel sought a writ of certiorari. The Chief Justice said, among other 
things : 
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“The principal ground upon which the application is based, as 1 gather 
from the arguments, is that the supervisor is without jurisdiction to con- 
sider the charges which were made against Dr. Harman. The statutory 
provision, upon which the supervisor’s action was based, provides that ‘It 
shall be the duty of the county supervisor to exercise a constant supervis- 
ion over the conduct of all subordinate officers and employees, and to 
examine into all complaints made against any of them for violation or 
neglect of duty.’” etc. (P. L. 1918, Chap. 206, Sec. 3.) 

“The contention is that the superintendent of the tuberculosis hospital 
is not a subordinate officer and, therefore, that the provision cited does not 
apply. If this was perfectly clear I should think that the writ ought to be 
allowed, notwithstanding that the application was not made until the 
investigation of the truth of the complaints had been begun, this being the 
_ doctrine of Mowery v. Camden, 49 N. J. L. 106. But that is not the pres- 
ent situation; in other words, it is at least doubtful whether the statutory 
provision which I have referred to does not embrace the superintendent of 
the sanatorium. 

“That officer is appointed by the Board of Freeholders, under the stat- 
ute, or by a committee of that Board. Each member of that body is a 
county officer, and he is their subordinate in the performance of his duties, 
as is every other officer appointed by that body, and is answerable to it, as 
I think, for the proper performance of those duties. Whether this brings 
him within the purview of the statute I shall not at present attempt to 
decide. I am merely pointing out that the contention that he is not a sub- 
ordinate county officer is at least of doubtful soundness ; that, this being so, 
the case of Mowery v. Camden does not apply, and that the investigation of 
the charges against Dr. Harman by the supervisor which is now under way 
should not at this time be stayed by the Court upon the theory that it is 
manifest that the supervisor is without jurisdiction to make it.” 





LOTTERIES IN NEW JERSEY! 





There has been so much of this kind of lottery work throughout 
the State in the last few years, sponsored by churches, Chambers of 
Commerce, Merchants’ Associations, Benevolent Orders and others, 
that it is full time that the attention of the general public is called to 
the evil. 

When it comes to the point that an under-sheriff, sworn to uphold 
the law, comes to the lawyer, also sworn to the same effect, to buy and 
sell lottery tickgts in a raffle for a grandfather’s clock, a reminder of 
the law on our statute books, published as widely as possible, might be 
of some use under the circumstances. The older members of the Bar 
may remember that twenty years ago these things were not permitted 
and our judiciary were strict in seeing that the law was obeyed. 

The Gaming Act (Compiled Statutes, p. 2625) provides that if 
anybody shall operate, or privately set up, open or draw any lottery, 
prohibited by this State, they shall forfeit for any such offense the sum 





1The following is the substance of an oral address before the Union County, N. 
J. Bar Association on January 8, 1929.—Ep1ror. 









the 
me! 


sub 
evil 


Bar 
they 
that 
chur 
othe 
only 


betw 
is hi 


matt 








out 


ers, 
| to 


old 
and 
r of 
t be 
Bar 
tted 


it if 
ery, 
sum 


ni, oJ Radiata, 


LOTTERIES IN NEW JERSEY 5 


of $2,000. to be recovered by action of debt with costs, one-half to the 
informer and one-half to the County. 

Section 57 of the Crimes Act (page 1764, Compiled Statutes) dis- 
tinctly sets forth what constitutes a lottery. By this Act it is made a 
crime and subject to indictment and information. 

The case of State v. Shorts, 3 Vroom, p. 398, decided by Chief Jus- 
tice Beasley, is our leading case, and the latest exposition is found in 
the case of State v. Bove, 98 N. J. Law, page 350, where the law is con- 
sidered at length. 

A lottery is held to be a scheme for the distribution of prizes, by 
chance, such as policy players, gifts, exhibitions, prize concerts and 
raffles at fairs or churches. It may be sufficient to say that it embraces 
the elements of procuring through chance, by the investment of a sum 
of money or something of value, a greater amount of money, or some- 
thing of greater value. It is a game of hazard in which small sums are 
ventured for the chance of obtaining a greater one. Every drawing 
where money or property is offered as prizes, to be distributed by 
chance, according to a specified scheme or plan, and where tickets are 
sold, which entitle the holder to money or property, is a lottery under 
the Act. The three elements are a consideration, a prize and a chance. 
Thus the sale of tickets for one dollar each, each ticket numbered, and 
the one who draws the lucky number, secures an automobile, or other 
valuable prize, is a lottery. A grab bag (especially popular in Church 
fairs) where one pays a small amount and secures a valuable object 
beyond the price paid, is a lottery under the Act. 

A plan whereby the merchants of a city give tickets or coupons to 
their customers is a lottery, unless to be used to buy goods at the same 
merchant’s store. 

The decisions of other States during the last few years on this 
subject are many, showing that wide attention is being given to the 
evil. 

It is time our State woke up, and it is the special privilege of our 
Bar Association and the legal fraternity to lead in this movement, as 
they did in the great racetrack scandal of thirty-five years ago, and see 
that this law is obeyed and the guilty ones punished, whether they be 
churches, clubs, Chambers of Commerce, Merchants’ Associations or 
other organizations or individuals. Corruption of our people is the 
only result if the matter is allowed to go on without rebuke. 

We, as lawyers, are supposed to stand as a protective power 
between our citizens and the evil-doer, and breakers of the law, and it 
is high time that we moved in the matter. 

I suggest that the President appoint a committee to report in this 
matter at our next meeting, and prepare for drastic action through our 
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prosecutor, grand jury and the Bench, and advertisements or notices 
published in the press. 
PLAINFIELD, N., J. WILLIAM M. STILLMAN. 





MINOCHIAN ET AL v. CITY OF PATERSON ET AL 


(New Jersey Supreme Court, Nov. 30, 1928) 
Certiorari—Summary Proceedings—Review by Common Pleas—Defendant to be in 
Custody 


1. Chapter 228 of the Laws of 1908 (Pamph. L., p. 442), which confers upon the 
Common Pleas Court power to review convictions in summary proceedings before a 
Police Justice, Recorder, etc., does not impair the jurisdiction of the Supreme Court 
to review proceedings of inferior tribunals by a writ of certiorari, and hence is con- 
stitutional. 

2. Chapter 228 of the Laws of 1908 (Pamph. L,, p. 442), which provides that any 
person who has been convicted in a summary proceeding before any Police Judge, 
Justice of the Peace, Recorder, etc., for the violation of any ordinance of a city, town, 
township or borough, may have such conviction reviewed by a Justice of the Supreme 
Court, or President Judge of the Common Pleas Court, applies only to cases where 
the person so convicted is in actual custody ; and where a person who seeks this remedy 
has been fined for the violation of an ordinance, and is not in actual custody, the 
method of review provided by the statute is not available. 

On certiorari. 

Before Justices TRENCHARD, KALISCH and KATZENBACH. 

Mr. Edward F. Merrey for the Prosecutors. 

Mr. Benjamin J. Spitz for the Defendants. 

The opinion of the Court was delivered by 

KALISCH, J.: The prosecutors were convicted in the Recorder’s 


Court of the city of Paterson, upon the following complaints: 


“Before me, John F. Evans, recorder of the city of Paterson, person- 
ally appeared Sergeant Gus VanDerBok, police department of North 
Paterson, New Jersey, who being duly sworn according to law deposeth 
and saith that on the 19th day of April, 1926, Richard Minochian, George 
Johnson, John Aetinia, Billy Effsa, Peter Georger, Louis Agan, Paul Bazir, 
Jake Vanorin, Thomas Gassis, John Ali, Edward Scheriniar, in the city of 
Paterson, county of Passaic aforesaid, did violate a provision of the ordi- 
nance of the mayor and aldermen of the city of Paterson, entitled ‘An 
ordinance to prohibit gaming and the keeping of gaming houses in the city 
of Paterson, and to provide for the punishment thereof,’ passed August 
18th, 1899, and approved the same day, and the amendments thereof, in 
that said defendants were present in the house, room or apartment that 
John Caracaras, of the city of Paterson, did keep or maintain at, to wit, 40 
Van Houten street, Paterson, New Jersey, a room within said city wherein 
betting, chances or gaming upon the happening of an event, to wit, dice 
and card gaming, was carried on or 2llowed for money or valuables, in vio- 
lation of section one of the said ordinance as above set forth. 

(Signed) “Serct. G. VANDeERBoxk, 
“Complainant. 

“Sworn at Paterson this 20th day of April, 1926, 

“JoHN F. Grossi, 
“Clerk to Recorder.” 


















































MINOCHIAN V. CITY OF PATERSON 7 


} The complaint is very inartificially drawn, but that circumstance of 
itself does not render the complaint invalid, so long as it apprises the 
accused of the nature of the charge brought against him. 

Section one of the amended ordinance, reads as follows: 


<. “That no person or persons shall keep or maintain, or be present in 
a any house, room or apartment, within this city, wherein betting, pool sell- 
, ie ing or chances or gaming of any kind, upon the event of any horse race 
or races between horses, or upon the happening of any event carried on or 


+ ee 


tis ae 


ie 


4 5 allowed, nor shall any person or persons keep any house, room or apart- 
+t ' ment or be present therein, wherein gaming for money or valuables is 
- £ allowed or carried on in this city; provided, that where a person is inno- 
; cently present without any interest in the gaming, and this is proved to the 
4 be satisfaction of the recorder, he shall be acquitted.” 
n, "4 The Recorder having found the prosecutors guilty inter alia, adjudges, 
“ a “and it not appearing to the Court from the testimony that the prosecutors 
ty “4 were not innocently present without any interest in the gaming, were sent- 
- 


enced to pay a fine of five dollars each.” 
The record of the Recorder’s Court further shows that the fines were 
vaid under protest. 
4 The prosecutors, under the statute of 1908, page 442, applied to the 
President Judge of the Court of Common Pleas to have the legality of their 
' several convictions reviewed, and that tribunal ordered that the complaint, 
’s warrant, proceedings of record of conviction had in the Recorder’s Court 
to be brought before him so that the legality of the proceedings and convic- 
tion there had may be reviewed and determined by him, and, according to 


mt the record of the Court of Common Pleas, it appears that after the hearing 
th § and a postponement of the decision of the Court, the following minute was 
ge entered upon the record: “This case having been continued until this 
ir, § time, the judgment of the Recorder’s Court of the city of Paterson is 
: ‘ upheld.” 

id The prosecutors then sued out of the Supreme Court a writ of certi- 
ity | orari directed to the Court of Common Pleas at Passaic County, and, in 
ust @ obedience to the writ, the Common Pleas Court has sent to this Court, 
in § under its hand and seal, all the proceedings and the order made by it in the 
hat § cause, and from which it appears, as above stated, that the Court’s order 
= was, that “the judgment of the Recorder’s Court of the city of Paterson 
lice | is upheld.” 

yio-  § We have reached the conclusion that the writs should be dismissed for 

reasons we will now proceed to state. 
at The statute of 1908, supra, which is invoked by the prosecutors as 


warranting the removal of the record of their conviction in the Recorder’s 
Court to the Court of Common Pleas is entitled, “A Supplement to an Act 
entitled ‘An Act relating to Courts having criminal jurisdiction and reg- 
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ulating proceedings in criminal cases’ (Revision of 1898), approved June 
14th, 1898.” The statute, in substance, provides that upon application 
made to a Justice of the Supreme Court holding the Circuit in each of the 
counties of this State, or the President Judge of the Court of Common 
Pleas for said county, for arly person who has been convicted in any sum- 
mary conviction had before any Police Judge, Justice of the Peace, Mayor, 
Recorder or other magistrate in any city, town, township or borough for 
the violation of any ordinance at any such city, town, township or borough, 
who desires to have the legality of the conviction reviewed, such Justice 
of the Supreme Court or President Judge of the Court of Common Pleas, 
shall order the complaint, warrant, proceedings and record of conviction 
to be forthwith brought before him, that the legality of such proceedings 
and conviction may be reviewed and determined, and if such proceedings 
and conviction shall thereupon be found to be illegal, forthwith set aside 
the same and order the discharge of the person so convicted from custody. 

The language of the statute is too clear and explicit to need any argu- 
ment to demonstrate that the employment of the words in the statute, “to 
order the discharge of the person so convicted from custody,” that the 
benefit of the statute was only to be extended to a person who was con- 
victed in a summary proceeding, and who was in actual custody. The 
fact in the instant case is that none of the prosecutors was in custody, and 
therefore none was entitled to a review of his conviction by virtue of this 
statute. Each of the prosecutors paid his fine, and, though he paid it 
under protest, that circumstance did not have the effect of being tanta- 
mount to a situation of a person being in actual custody. 

Before proceeding any further to discuss the intent and scope of the 
statute, we find it convenient here to first consider the problem which ob- 
trudes itself upon the surface of this legislative Act, and that is, as to 
whether or not the procedural remedy provided for by the statute, in sub- 
stance, invests a Judge of the Common Pleas with the jurisdictional power 
to grant a writ of certiorari in the cases designated by the statute. We are 
mindful that the jurisdictional question has not been raised or argued in 
the brief of counsel of prosecutors ; nevertheless, since the facts themselves 
present the question} and since counsel are not precluded from raising it in 
the event of an appeal being taken, even though the jurisdictional question 
was not raised and passed upon by this Court, we deem it of sufficient 
importance to express our views in regard to the nature and scope of the 
statute and of the remedy provided. 

In Green v. Heritage, 64 N. J. L. 567, which case dealt with a pro- 
vision of the District Court Act of 1898 (Pamph. L. 1918, § 206), provid- 
ing for an appeal to the Circuit Court, in these words: “If either party 
in any such action or proceeding shall be dissatisfied with the determina- 
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tion or direction of said Court in any point of law, or upon the admission or 
rejection of evidence, such party may appeal from the same to the Circuit 
Court of the county wherein said District Court is held.” Mr. Justice Van 
Syckel, speaking for the Court of Errors and Appeals (at p. 568), says: 


“There can be no question that although the proceedings by which 
the judgment of the District Court was removed into the Circuit Court is 
styled in the District Court Act of 1898, an appeal, the power conferred 
is identical with that which was exercised by the Supreme Court through 
its prerogative writ of certiorari. The power granted is the certiorari 
power, and must be dealt with as such. McCullough v. Essex Circuit 
Court, 30 Vr. 103. 

“The question now presented was most ably and elaborately discussed 
by the late Chief Justice Beasley as long ago as 1865, in Dufford v. Decue, 
2 Vr. 302, and the conclusion reached has never been challenged and I am 
confident cannot be successfully controverted. 

“After showing that pridr to the adoption of the Constitution of 1844 
our Supreme Court was empowered to have cognizance of pleas, civil, 
criminal and mixed, as fully and amply to all intent and purpose whatso- 
ever as the Courts of Queen’s Bench, Common Pleas and Exchequer within 
Her Majesty’s Kingdom of England, he says: ‘That at the time of the 
formation of the constitution of 1844 the ordinary common law original 
jurisdiction of the Supreme Court was shared by the respective county 
Circuit Courts and to a definite extent by the Court of Common Pleas; but 
the appellate and extraordinary jurisdiction with which the Supreme Court, 
as the successor of the King’s Bench, had been originally vested, remained 
centered still exclusively in that tribunal, with the single anomaly that the 
act constituting the Circuit Court had conferred upon them the power to 
review suits originating in the justice’s courts by the instrumentality of the 
writ of certiorari’. 

“After declaring that no change in this respect was effected by the 
Constitution of 1844, he further says: ‘It was never supposed that either 
the Common Pleas or the county Circuits were possessed of any more than 
a concurrent common law jurisdiction with the Supreme Court within the 
limits of their respective counties in the ordinary line of actions inter 
partes. It is certain that no greater power than this was ever claimed for 
them. In a defined measure they each shared, practically, with the Su- 
preme Court, a portion of its ordinary jurisdiction, and this was all, for, 
so far as is known, no attempt was ever made to bring before either of 
those tribunals any matter which was not embraced within the limit of this 
power. Indeed, the express authorization of the Circuit Court to use in an 
enumerated class of cases the writ of certiorari” [that is, certiorari to 
justices’ courts], “ ‘excludes in a very conclusive manner all claim to the 
exercise of analogous prerogatives, and likewise evinces that the several 
terms conferring authority upon those Courts did not import to them any- 
thing more than a portion of what I have called the ordinary jurisdiction 
of the Supreme Court. I think, therefore, it is clear that at the time the 
new Constitution was framed these general terms so often used in confer- 
ring on the local Courts a partial jurisdiction, co-extensive with that of the 
Supreme Court, had acquired a definite and settled meaning, and that such 
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meaning was that the inferior Courts should have a concurrent cognizance 
over actions arising within the county in the usual course of law between 
parties. And in this sense, in my opinion, were the words used in the 
Constitution of this State, and this construction seems to me much fortified 
when we remember that the distinction between the ordinary and prerog- 
ative jurisdiction of the Supreme Court has always been clearly and 
sharply defined. In England, the ordinary jurisdiction of the King’s 
Bench was shared in a large measure with the Common Pleas, and in a 
lesser degree with some of the other Courts. But the authority which was 
exercised by means of the various writs of mandamus, quo warranto, certi- 
orart, and others of a similar character belong to this high tribunal alone.’ 

“All these great powers were, by the ordinance of our first Provincial 
Governor, transferred to the Supreme Court, and were exclusively exer- 
cised by that tribunal from that time to the era of the new Constitution ;. 
and it was these extraordinary powers which belong to it as a Supreme 
Court, which were not, as I think, intended to be granted to the Circuit 
Court by that instrument. Besides, it is obvious that the same course of 
reasoning which will clothe the county Courts with jurisdiction in the class 
of cases above referred to, will also clothe them with appellate jurisdiction 
by writ of error to the Common Pleas, for if concurrent jurisdiction with 
the Supreme Court implies, and is equivalent to codrdinate and co-extensive 
jurisdiction, these Circuit Courts cannot consistently be denied a power 
of review.” 

And at page 571, Mr. Justice Van Syckel, further quoting, says: “In 
the language of Chief Justice Beasley, this appellate and extraordinary 
jurisdiction, exercised by the writ of certiorari, centers exclusively in the 
Supreme Court, and it cannot be taken away or impaired by adverse legis- 
lation.” . 

In Flanagan v. Plainfield, 44 N. J. L. 118, Mr. Justice Van Syckel, 
speaking for the Supreme Court (at p. 132) says: “If by statute the right 
to the writ of certiorari in these cases can be bestowed upon the Circuit 
Court, no constitutional barrier opposes the right of the lawmaker to arm 
them with writs of mandamus and quo warranto. The distinguishing fea- 
ture of the King’s Bench was the authority which it alone exercised by 
means of the writs of certiorari, mandamus and quo warranto. 

“That our constitution was framed to perpetuate in our Supreme 
Court the same ample and exclusive power is clearly shown by the opin- 
ion of the Chief Justice in State, Dufford, Pros., v. Decue, 2 Vr. 302. The 
Supreme Court is the sole depositary of these prerogative writs. The 
single exception to the rule is mentioned by the Chief Justice, viz., suits 
originating in Justices’ Courts. The reason for the exception is that at the 
time of the formation of the Constitution of 1844, the Act constituting the 
Circuit Courts had conferred upon them the power to review by certiorari 
suits originating in Justices’ Courts. The Constitution makes this Court 


unassailable by legislation.” 
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The reason for the existence of the exception referred to by the learned 
Justice is to be found in the Constitution of 1844, Article 10, Section 1, 
inter alia, which declares: “The several courts of law and equity, except 
as herein otherwise provided, shall continue with the like power and juris- 
diction as if this Constitution had not been adopted.” 

It thus appearing that the jurisdiction and power of the Circuit Courts 
to grant writs of certiorari in actions originating in Justices’ Courts having 
been conferred upon said Circuit Court by the lawmaking power of this 
State, before the adoption of the Constitution of 1844, and which jurisdic- 
tion and power of the Circuit Courts were continued by the constitutional 
provisions quoted, gave rise to the exception, characterized by Chief Jus- 
tice Beasley, in Dufford v. Decue, supra, as an anomaly by which the Su- 
preme Court is passed by, since by force of a constitutional provision the 
final judgment of a Circuit Court may be directly taken to the Court of 
Errors and Appeals. 

But no such jurisdiction or power was ever confided to the Court of 
Common Pleas, and, therefore, the fact that a judgment of the Court of 
Common Pleas must be reviewed by the Supreme Court, has no material 
significance. 

This is clearly demonstrated by Mr. Justice Van Syckel in Green v. 
Heritage, supra (at p. 571), where the learned Justice, in commenting upon 
the view taken by the Supreme Court, in Reily v. Second District Court of 
Newark, 34 Vr. 541, says: “The suggestion made” (in that case) “in 
support of the legislation” (before it under review) “that the suits may 
be brought in the District Court, are such as might be instituted in the 
Circuit Court, and, if there instituted, the Supreme Court could not review 
the decision of that tribunal by certiorari ; nor at all, if the litigant chose to 
carry his grievance directly to the Court of Errors and Appeals. This 
shows that the Supreme Court has no exclusive jurisdiction over the ques- 
tions involved. The obvious fallacy of this reasoning is that it fails wholly 
to distinguish between ordinary and appellate jurisdiction. The distinc- 
tion is so sharply drawn in Dufford v. Decue that it is unnecessary to am- 
plify argument upon this point. 

“When a suit is instituted in the District Court the right of the Su- 
preme Court attaches, through its appellate and extraordinary jurisdiction, 
to supervise the proceedings of the inferior court.” 

Germane to this pronouncement are the remarks of Chief Justice 
Ewing, in Martin v. Thompson, 10 N. J. L. (5 Halst.) 142, decided in 
1828, relating to the jurisdiction of the Court of Common Pleas in cases of 
appeal, by virtue of the statute of 1820, in the course of -which, in constru- 


ing that statute (at p. 143), the learned jurist says: 
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“But it is erroneous to suppose that jurisdiction of this Court [Supreme 
Court] on certiorari was thereby transferred to the Court of Common 
Pleas, or that the same grounds of reversal were to be applied and to pre- 
vail in the one Court as in the other, or that relief was to be given in the 
same way in the Court of Common Pleas as had formerly been done in 
this Court. When relief was provided in matters of law and fact, it was 
such relief as accords with the nature of another trial, not such as belongs 
peculiarly to a writ of error. It is clear then, that in the present case it is 
not regular for the Court of Common Pleas merely to inspect the trans- 
cript returned to them by the Justice, and to reverse or set aside the pro- 
ceedings, because, on certiorari, the Supreme Court has done the like.” 

The statute of 1908 has been held to be constitutional in Newark v. 
Kazinski, 86 N. J. L. 59. 

The views expressed by Mr. Justice Trenchard, speaking for the 
Supreme Court, holding the act to be constitutional, were the bases of the 
judgment to a like effect, in City of Paterson v. Cohen, which latter case 
was affirmed by the Court of Errors and Appeals in 88 N. J. L. 369. The 
constitutionality of the Act of 1908, therefore, is no longer open for debate. 

It is quite clear from a plain reading of the statute of 1908, and the 
procedure which follows the order for review, as provided by said Act, 
that the order and procedure thereunder are conspicuously unlike the func- 
tion of a writ of certiorari and the procedure which follows the writ. 

It is to be observed that the title of the statute of 1908 is “A Supple- 
ment to an Act relating to Courts having criminal jurisdiction and regulat- 
ing proceedings in criminal cases.” 

It would have been more logical if the title were a supplement to the 
Habeas Corpus act. It has been repeatedly decided by our Courts that the 
procedure for the violation of a city ordinance providing for the payment 
of a fine, and in default of payment, imprisonment, is of a purely civil 
nature, or at most, of a quasi-criminal or quasi-civil character. 

The history of the situation which led to the enactment of the statute 
of 1908 seems to have been entirely overlooked. Its origin finds some 
explanation in Pamph. L. 1908, ch. 229, p. 443. This legislative Act was 
enacted at the same time as was the statute under consideration, and seems 
to be corollary to Chapter 228. The companion statute provides for the 
release of persons under confinement in county jails in default of paying 
fines for violation of any ordinance, etc. It becomes therefore quite obvi- 
ous that the legislative intent was to provide a remedy by a method of 
review whereby a person wrongfully detained in custody could have speedy 
relief. Such relief was not always attainable by either a writ of certiorari 
or writ of habeas corpus. 

In a certiorari proceeding, where a penalty has been imposed, the 
prosecutor is required to give a bond, and, if unable to furnish one, must 
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languish in custody until his case is argued and decided, and the decision 
prove favorable to him. 

In a habeas corpus proceeding unless the irregularity appeared upon 
the face of the complaint, or of the commitment, no relief could be granted. 

To remedy this situation the Legislature, in 1885, passed an Act 
entitled “A Supplement to an Act entitled ‘An Act for preventing the 
injury of illegal confinement and better securing the liberty of the people’ 
[Revision], approved March, 1874.” Pamph. L. 1885, p. 286. This legis- 
lation conferred upon the President Judge of the Common Pleas Court 
concurrent jurisdiction with the Justices of the Supreme Court to grant a 
writ of habeas corpus in all criminal cases, where any person may be con- 
fined in prison or detained in custody, and to hear and determine the same, 
in the same manner as though the application had been made before a 
Justice of the Supreme Court. 

The second paragraph of section 2 of the Habeas Corpus Act (2 Comp. 
Stat., p. 2640), in terms, expressly provides that a person committed or 
detained by virtue of the final judgment or decree of any competent tri- 
bunal of criminal or civil jurisdiction, or by virtue of any execution issued 
upon such judgment or decree, unless such judgment or decree be founded 
on contract, shall not be entitled to prosecute a writ of habeas corpus. 

It becomes, therefore, manifest that Chapter 228 of the Laws of 1908, 
supra, was enacted in aid of the Habeas Corpus Act, so as to broaden the 
right of review of proceedings, after a final judgment had been rendered 
by a competent tribunal, and by or through which judgment a person is 
being unlawfully detained in custody. 

Under the statute of 1908, the Judge is not limited to a review of the 
sufficiency of a complaint, or to the regularity of the commitment, but he is 
fully empowered to review the entire proceedings had in a Court below, 
and to determine the legality of the conviction, and, if he finds the convic- 
tion to be illegal, to discharge the person from custody. 

The writ of habeas corpus is not a prerogative writ. 

There is no constitutional inhibition of the legislative power to author- 
ize the allowance of such a writ by a Judge of the Court of Common Pleas. 

The statute under which the present proceedings were instituted, as 
has already been pointed out, applied only to a situation where a person is 
in actual custody, and not otherwise. 

This apparently is not the case here. None of the persons, whose 
cases were reviewed under the order, was in custody, and each had paid his 
fine. 

The writs are dismissed, with costs. 
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THE SIXTY-SEVEN SOUTH MUNN, INC. v. PUBLIC SERVICE ELEC- 













































TRIC & GAS CO. tc 

(Board of Public Utility Commissioners, Dec. 11, 1928) m P 

Electric Company—Installing Meter in Apartment House by Outside Meter Company 3 al 

In the matter of refusal to install a master meter. va 

Mr. Harry V. Osborne and Mr. William E. Clark for the Sixty-Seven ; = 
South Munn Inc. 3 

Mr. George H. Blake for Public Service Electric & Gas Co. = 7 

THE BOARD: The complainant, Sixty-Seven South Munn Inc., the ES ” 

owner of a recently built apartment house, in the city of East Orange, P ite 

applied to the Public Service Electric & Gas Company to install a master ‘4 ap 

meter ; the petitioner proposing to purchase and resell electric current to yy Ol 

tenants in the building. The respondent has refused to install such meter. * 3 “ 

It expresses itself as willing to install and maintain a meter to measure ul 


such electricity as may be required by the owner for lighting halls and the J de 
operation of elevators ; also to install meters in the apartments of those of ~ 


the tenants who desire to use electric current. - 

The position of the complainant is stated in counsel’s brief as follows: 7 bee 

“The complainant, herein referred to as the owner, proposes to pur- "RE fee 
chase from the respondent, herein referred to as the Power Company, elec- 7 in 
tric current sufficient for its needs and for the needs of its tenants, to be | 8 
measured by a master meter furnished, maintained and read by the Power "ye °4% 
Company. The owner to pay the Power Company for all such electric [gy anc 
current delivered to it through such master meter at the prevailing rate of | pol 
the Power Company for a like amount of current consumed. The owner 
has contracted to furnish its tenants with electric current for light and by 
other domestic purposes at the prevailing rate of the Power Company for h 
a like amount of current consumed as approved by the Board of Public the 
Utility Commissioners (See Ex. P. 3.). Mc 

.“To this end, the owner employs an agent, Meter Service Corporation, Cor 
a corporation organized under the laws of New Jersey, which furnishes, bef 
installs, reads, tests, maintains and calibrates individual meters, or sub- § exte 
meters, for each of the tenants, renders bills to the tenants and collects | Cc 
from them, as agent of the owner, and, as agent of the owner, pays the - 
bills submitted to the owner by the Power Company (See Ex. P. 1.). shot 

“The compensation to be paid by the owner to its agent for this serv- shot 
ice is regulated by private contract between them and has no relation to the 
or bearing upon this case whatsoever.” 

As rates are based on quantities consumed, the prevailing rate to each opin 
tenant would be higher than the rate applicable to the quantity delivered case 
through the master meter. The difference between the aggregate of the to f 
sums which would be collected from the tenants and the amount paid to him: 
the respondent would be material. This difference, according to the testi- SUupT 


mony, would be divided between the owner of the building and the Com- 
pany installing the meters. The respondent contends that it is not its duty 
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broader than a construction of the rule defining a customer. Nor do we 
ur-  “ feel that the decisions of the Courts cited by the complainant are controll- 
lec- ing. The decisions of the Courts of other States should be given the seri- 


- to supply electricity at a quantity rate to be sold by the purchaser at a 
profit to those who otherwise would be its customers. This the complain- 
on po) ant disputes, contending that the owner of the apartment house is a cus- 
= tomer entitled as a matter of right to receive current for resale to the 
a. tenants. 
5 In support of this contention reference is made to the Board’s rules 
b applying to electric utilities ; to various provisions of the Public Utility Act, 
» and to numerous decisions of the Courts. 
the f The Board does not regard the definition of a customer as given in 
ge, ‘a its rules as dispositive of the case before it. These are general rules 
ter ") applicable to various conditions of construction, equipment and service. 
to , » Obviously no system of rules of this kind can be sufficiently comprehensive 
er. © to dispose automatically of the many complex details involved in the reg- 
ure = ulation of electric utilities, and, if a construction of the Board’s rules would 
the ™) deprive an applicant of equitable relief, such relief should be afforded 
of © notwithstanding the rules. 
4 It seems to us a decision of the case should be based upon something 
vs: ia 
3% 


em 4 ous consideration they merit, but this should be with due regard to the law 
tric | and public policy of New Jersey and the application of such law and public 
.of i policy to the case before us. 
ner 4 The cases decided by the United States Supreme Court, referred to 
and = by counsel, do not appear to be based upon facts similar to those before 
ho My the Board. The decision in New York and Queens Gas Company v. 
McCall et al. (245 U.S. 345) was upon an appeal from an order of a State 
ion, i Commission requiring a gas company to extend its mains. The issue 
hes, before the Court was whether the return compared with the cost of the 
ub- TP extension involved confiscation of the Company’s property. In Consumers 
es ey Co. v. Hatch (224 U. S. 148) the question was whether a water company 
should at its expense lay a pipe from the curb to its main, or this cost 
“rv- should be borne by the customer. In both cases, the decisions were against 
ito | the utilities. 

Certain findings were made as to their duties, but these in the Board’s 
ach opinion do not control in the different state of facts existing in the instant 
red case. In this case, the question is whether it is the duty of a public utility 

the to furnish electric current which the purchaser does not propose to use 
1 to himself but to sell to others [and which] the utility is able and willing to 
asti- [ae supply. 


The complainant contends that the nature of the use is immaterial ; 
that refusal to supply it is an unlawful attempt by the respondent to pick 
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and choose its customers and an unlawful discrimination against the com- 
plainant. The complainant asserts that electric current is property, quot- 
ing from Curtis on the “Law of Electricity.” 

But though electric current may be property, it differs from other 
property in that its distribution and sale on a large scale requires the use 
of public highways. Because of this the electric utility may not charge 
more for current sold than public authority determines to be just and rea- 
sonable. Its property, property rights and equipment facilities are subject 
to supervision, regulation and control by a department of the State gov- 
ernment. But while the State restricts the freedom of public utilities in 
the conduct of their business it assures to them a certain measure of pro- 
tection. Because of this the right of a municipality to grant a franchise is 
restricted. The Public Utility Act (Chap. 195, P. L. 1911, Sec. 24) pro- 
vides that: 

“No privilege or franchise hereafter granted to any public utility as 
herein defined by any political sub-division of the State shall be valid until 
approved by said Board, such approval to be given when, after hearing, 
said Board determines that such privilege or franchise is necessary and 
proper for the public convenience and properly conserves the public inter- 
ests, and the Board shall have power in so approving to impose such con- 
ditions as to construction, equipment, maintenance, service or operation as 
the public convenience and interests may reasonably require.” 

This, it seems to us, expresses a principle which underlies a privilege 
to make a special use of public highways. Whether the privilege shall be 
granted is not to be determined by the question whether it will be profit- 
able to the utility, or afford to others an opportunity to purchase and sell 
at a profit something the utility could not distribute without such privilege. 
It is determined by the question whether the grant “is necessary and proper 
for the public convenience and properly conserves the public interest.” In 
ruling upon this question, it is the Board’s duty to determine whether a 
utility operating in a given territory supplies adequate and proper service 
and should furnish the service contemplated by a franchise grant to others. 

It is true that electric utilities, by virtue of State law, may place poles 
and wires in public highways and their conduits and cables beneath them 
without the franchise grants that must be obtained by gas and water com- 
panies. A corporation organized 

“For the purpose of constructing, maintaining and operating works 
for the supply and distribution of electricity for electric lights, heat or 
power, shall have full power to use the public roads or highways, streets, 
avenues and alleys in this State for the purpose of erecting posts or poles 
on the same to sustain the necessary wires and fixtures, upon first obtain- 
ing the consent in writing of the owners of the soil; provided, however, no 


posts or poles shall be erected in any street of any incorporated city or 
town without first obtaining from the incorporated city or town a designa- 
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tion of the street in which the same shall be placed and the manner of 
placing the same.” (P. L. 1896, P. 322). 

But the power given by this act is subject to limitation by later enact- 
ment. The Board of Public Utility Commissioners has authority, 


“After hearing, upon notice, to determine, between public utilities 
supplying electric light, heat or power, questions in dispute as to territories 
to be served ; to enjoin, pending hearing, the construction of facilities for 
such supply, and, upon finding and determination that such construction is 
not necessary and proper for the public convenience, and will not properly 
conserve the public interest, to issue orders prohibiting the same.” (Chap. 
150, P. L. 1926). 

In the instant case the dispute is not between two electric lighting 
companies as to which should supply a certain territory. It seems to us, 
however, a similar principle is involved. 

The respondent is ready and willing to supply service to the tenants of 
the apartment house. The evidence shows that a large number of tenants 
are willing to have respondent’s meters installed in their apartments. It 
does not show the tenants prefer that meters should be installed by the 
Meter Service Corporation. They would have no better rate if meters of 
the latter are installed. The Meter Service Corporation is not a public 
utility. Because of this it would not be subject to the Board’s rules, which 
require electric utilities to provide and maintain apparatus and facilities 
for testing meters and to periodically test the same. In the event of dis- 
pute as to a bill rendered, it could discontinue service to enforce payment 
without right of appeal by the customer to this Board. Under such con- 
ditions it cannot be reasonably contended that it conserves the public inter- 
est for the considerable part of the public who live in apartment houses to 
be dependent for service upon meters installed by supply companies in 
partnership with landlords rather than to depend upon public utilities sub- 
ject to regulation and control. This, if limited in its effect to the parties 
immediately concerned in the instant case, might not be of public concern. 
But a ruling as to the duty of the utility may have a far-reaching effect. 

An electric utility operating upon a large scale in an extensive terri- 
tory, if it provides, as it should, adequate service, must do more than main- 
tain power houses, wires and cables. Among other things it must have 
adequate facilities for testing meters; it must keep proper records of the 
same and use every reasonable and practicable precaution to avoid error 
and injustice in dealing with its customers. 

It seems to us to be in the public interest that a Company which has 
developed an efficient organization for doing this, so long as it properly 
serves the convenience of those wanting electric current, should supply 
the meters required to measure it and be responsible for their accuracy and 
the records of registration. 
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The costs of doing this are distributed among the customers. As their 
number increases the unit cost per customer for the service rendered nat- 
urally decreases, and, as rates are directly affected by the cost of supplying 
service, it is in the public interest that the utility should operate at the 
lowest cost consistent with good service. Rate schedules of electric utilities 
generally provide for lower rates for large quantities. Toan extent the low 
rate is designed to make attractive the purchase of electricity from a public 
utility by those who otherwise would maintain private plants. 

A Meter Supply Company, not a public utility, and not subject to reg- 
ulations prescribed to protect the interests of customers by buying current 
at the low quantity rate and selling at the utility’s rate for smaller quanti- 
ties, might have a considerable margin of profit. Apparently the com- 
plainant who proposes to share the profit believes this to be so. Otherwise 
it is difficult to see why there should be insistence upon the Company sup- 
plying the current in the manner desired. If arrangements between own- 
ers of apartment houses and Meter Supply Companies by virtue of which 
the latter are substituted for electric utilities in supplying service to ten- 
ants, are profitable, it would be natural for other owners to make similar 
arrangements. A multiplicity of such cases would take from the utility a 
large number of those who would be its customers. 

Removed from the protection, to which if customers of a public utility 
they would be entitled, there would be no advantage, but a disadvantage to 
those served by the Supply Company. Loss of customers would tend to 
increase the unit cost per customer of supplying service to those remaining 
and whom the respondent must serve. 

The adverse effect upon the utility and the public served might equal 
if not exceed that which would result if another electric utility extended 
its lines into a part of the territory in which the respondent is under obliga- 
tion to supply service. 

In the event of an attempt by a public utility to make such extension, 
it would be the Board’s duty to prohibit it, if it did not appear to be neces- 
sary and proper for the public convenience and would not properly con- 
serve the public interest. This being so, is it the Board’s duty to issue an 
order which, in effect, would turn over to be served by a Meter Supply 
Company those who would be otherwise customers of the respondent? 
Should this be done in the face of an evident disadvantage to the customers 
who do not complain that they cannot obtain service from the respondent ? 

It is contended that in principle “there is no difference between fur- 
nishing electric energy to the owner of an office building, loft, factory, or 
an apartment hotel, than to the owner of an apartment house. There is a 
resale of current by the landlord, whether through metered service or con- 
cealed in a rent charge.” (Complainant’s brief, page 25). 
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We are of the opinion that there is, in principle, a difference between 
the instances cited and the case before us. There is involved a question 
of public policy, one which relates to the practical application of a well 
defined State policy in matters of regulation. It is essential that the effi- 
ciency of regulation should be maintained, consistent with the practical 
handling of the sale and distribution of electric energy and the preservation 
of reasonable and proper relations between the customer and the public 
utility furnishing the service. Long established relations between a utility 
and its customers, which relations are generally regarded as serving the 
public convenience, differ materially from the relations it is proposed shall 
exist in the case before us. 

Office buildings, hotels and apartment hotels are generally operated 
in such a manner that there is furnished to the tenant, as part of the rent, 
services such as heat, light, refrigeration, janitor and maid services. Allof 
these services are included in the monthly or annual rent charges and 
become part of the incidents to the tenancy. The relations between the 
parties according to the terms of the lease or contract are those of land- 
lord and tenant. Where, however, electric energy is to be delivered to the 
landlord and he resells electricity to his tenants, not as part of the terms 
and conditions of the tenancy but as a separate commodity, the energy to 
be measured by the installation of meters and sold at a rate per kw. to be 
determined by the landlord, the relation of landlord and tenant does not 
exist. The landlord, in effect, is performing some of the usual functions 
of the public utility Company. The landlord or the landlord’s agent (in 
the instant case, The Meter Service Corporation) proposes to fix the rates 
to the tenant and have under its own supervision and control the character 
of the service it will render. Meter inspection will be optional with it. If 
the meter becomes fast, it is a problem for the Meter Service Corporation 
or the landlord to dispose of as they see fit. They may charge the same rate 
to the customer as all other customers of the public utility Company pay, or 
may exceed this rate if they choose. It will be observed that such an inter- 
mediate agency between the consumer and the Company which supplies the 
energy is entirely without regulation or control, although performing in 
effect functions similar to a public utility Company, which is under the 
control and supervision of the State. 

It was intended by the Legislature in establishing the Public Utility 
Commission, with the powers set forth in the statute, that all phases of 
public utility activities, relating to their dealings with the public as to rates 
and service, should be under the control and supervision of the State. If 
the public utility Company itself desired to create an agency to purchase 
its current and redistribute it in the manner requested by the complainant, 
that agency would not be subject to regulation and it might well be re- 
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garded that the utility Company, through subterfuge, was reselling its cur- 
rent to the consumers free from regulation as to rates of service. Any 
plan or method which takes from the State the power to fully regulate and 
control rates and service between the public and the Company cannot be 
regarded with favor by this Board. Such a plan is opposed to the policy 
of regulation adopted by the State and is not in harmony with the best 
interests of the public. 

Questions similar to that now before the Board have occasionally 
arisen in the past, and were dealt with according to the conditions sur- 
rounding the individual case. The Board is of the opinion that it is not 
against the policy of the State if electric energy is sold to a landlord 
through a master meter to be distributed to tenants in a building as part of 
the service supplied and included in the cost of the rent, and that this is not 
objectionable. But where the electric energy is sold to the landlord to be in 
turn sold and distributed by him as a separate commodity, in quantities 
measured by the installation of meters at rates to be fixed and determined 
by him or his agent, it removes from the field of regulation an element of 
public utility activities which, under the policy of the State, should be sub- 
ject to regulation. It seems to us that practices of this kind should be 
regarded as discriminatory and unlawful. 

In the testimony in the case before the Board it appears that there are 
instances, somewhat similar in character to that now presented for deter- 
mination, with respect to which the Public Service Electric & Gas Com- 
pany is rendering service. In any case where electric energy is sold to a 
landlord of a building for resale or redistribution through the medium of 
meters, and which is not a service charged for in the rent, this should be 
discontinued. This will be required by the Board. 

The complainant contends that the Public Utility Commission may not 
interfere with the contractural rights of landlord and tenant. The Board 
does consider that the contractural relation of landlord and tenant is an 
issue to be determined. The question is one of rendering safe, adequate 
and proper service by a public utility in accordance with the statute. 

For the reasons stated herein, the Board finds and determines that the 
respondent’s refusal to install a master meter is not a denial of adequate 
and proper service, nor an unjust or arbitrary discrimination against the 
complainant. 

The complaint, therefore, is dismissed. An order will so enter. 
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COMMONWEALTH WATER CO., IN RE 


IN RE COMMONWEALTH WATER CO. 


(Board of Public Utility Commissioners, Dec. 13, 1928) 
Water Company—Erection of Stand Pipe—Zoning Act 
In the matter of the application of the Commonwealth Water Com- 
pany for authority under the Zoning Act to erect a standpipe within the 
City of Summit. 


Mr. Frank H. Mason for the Commonwealth Water Company. 


THE BOARD: The Commonwealth Water Company plans to erect 
a standpipe on a high elevation known as Druid Hill, within the city of 
Summit. 

Testimony shows that this standpipe is necessary for adequate supply 
in the area concerned ; that the Company is willing and anxious to proceed 
with its erection, and that the municipality is not opposed to its location at 
the point in question. 

This application is brought under the authority of paragraph 13 of 
Chapter 274 of the Laws of 1928, “An Act to enable municipalities to 
adopt zoning ordinances limiting and restricting to specified districts and 
regulating therein buildings and structures, according to their construc- 
tion, and the nature and extent of their use, and the repeal of sundry zon- 
ing laws.” This law became effective April 3, 1928. 

Under the authority of the law referred to the city of Summit has 
adopted a zoning ordinance which, in effect, prohibits the erection of the 
standpipe referred to in a residential section. Paragraph 13 of the statute 
reads as follows: 


“13. This Act or any ordinance or regulation made under authority 
of this Act, shall not apply to existing property or to buildings or struc- 
tures used or to be used by public utilities in furnishing service, if, upon 
a petition of the public utility, the Board of Public Utility Commissioners 
shall, after a hearing, of which the municipality affected shall have notice, 
decide that the present or proposed situation of the building or structure 
in question is reasonably necessary for the service, convenience or welfare 
of the public.” 


In accordance with the above quoted paragraph notice was duly served 
upon the municipality and the matter heard on December 6th, at which it 
appeared that the construction of this standpipe “is reasonably necessary 
for the service, convenience or welfare of the public.” 

The Board therefore determines that the structure in question is 
reasonably necessary for the service, convenience and welfare of the public. 
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FORSBERG v. PLAINFIELD UNION WATER CO. 


(Board of Public Utility Commissioners, Dec. 13, 1928) 
Water Service—Maintaining Deposit—Discontinuance 
In the matter of the complaint of Marcus Forsberg against Plainfield 
Union Water Company. 
Mr. Marcus Forsberg for himself. 
Mr. H. L. Winslow for the Company. 


THE BOARD: This matter comes before the Board on complaint 
of Marcus Forsberg, who stated that water service had been discontinued 
by the Plainfield Union Water Company for failure to maintain a deposit 
of $10 with the Company to guarantee payment of bills. 

It appears from the testimony that Mr. Forsberg was a customer of 
the Company at the present address, 1130 West Seventh Street, Plainfield, 
from 1920 to 1926. During this period, being the owner of the property, 
he had no deposit with the Company to guarantee payment of bills. In 
the fall of 1926 Mr. Forsberg tore down the house in which he was living 
and built a new one which was completed sometime in the Spring of 1927. 
On applying for service for the new house, the Company requested a 
deposit of $10, to guarantee payment of bills, claiming that Mr. Forsberg 
had been delinquent in the payment of previous bills, delaying some of 
them for considerable periods of time beyond those ordinarily allowed ; in 
one case paying for three-quarters of the year at one time. The Company 
also claimed that when the first bill sent out for service in the new house, 
the bill being for $11.97, Mr. Forsberg deducted the amount of the deposit, 
$10, plus 45 cents interest, sending the Company a check for $1.52. This 
check was returned to Mr. Forsberg by the Company with request for pay- 
ment in full, a letter being sent by the Company reading as follows: 


“We herewith return bill for balance still open together with your 
check for $1.52. We would thank you to kindly remit your check for 
$11.97 as this is now long overdue.” 

The same thing happened on each later occasion. The Company, 
therefore, later informed Mr. Forsberg that deposits were returnable only 
at the discretion of the Company, stating further that in this case his 
deposit was not returnable, as the account was long overdue and it was 
because of such delinquency that such deposits were required. Again, on 
October 2, 1928, the Company wrote to Mr. Forsberg along similar lines 
but stated that no attention was paid to any of these letters by Mr. Fors- 
berg. 

As a result of this condition a seven-day notice (the term of seven 
days being required by the Board’s rules) was sent to Mr. Forsberg, stat- 
ing that if payment was not received promptly service would be discon- 
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tinued. In accordance with this notice service was duly discontinued, but 
was turned on by Mr. Forsberg. The Company then again discontinued 
it and Mr. Forsberg, on four occasions on the same day, turned on the 
water at the curb. The Company then sent a man to dig up the curb box 
itself, but Mrs. Forsberg prevented this action on the part of the Company 
by standing over the box. The Company then cut the concrete pavement 
and discontinued the service at the water main. It was at this point in the 
controversy that Mr. Forsberg complained to the Board. 

The matter was duly heard on December 6th and facts established as 
stated above. While there had been a number of complaints made regard- 
ing the arbitrary actions of the Water Company, the facts in this particular 
case indicate that Mr. Forsberg was delinquent on a number of occasions 
and as a result he was asked to pay the deposit to guarantee payment of 
bills. Under the Board’s rules, a public utility may require a customer to 
deposit with it a sum of money reasonable in amount to guarantee pay- 
ment of bills pending the establishment by him of his credit with the Com- 
pany. The Company is not required to charge bills against the deposit 
until it is exhausted. It may insist that when an overdue bill is charged 
aganist the deposit, payment be made to restore it to the original amount. 
The record regarding the delay in payments indicates that the Company 
acted properly in asking for a deposit. A complaint concerning this action 
of the Company should have been made to the Board at that time. On 
the other hand, Mr. Forsberg’s action in turning on the water at the curb 
is in violation of a statute of this State, enacted April 8, 1903, which for- 
bids anyone without permission to connect or disconnect or in anyway 
interfere or tamper with meters, pipes, conduits or other connection of the 
Water Company. 

Prompt payments of monthly or quarterly bills is essential in order to 
keep down the operating costs of a utility company. Reasonable rules are 
necessary in order to protect the interests of the customers generally as 
well as that of the Company. The Board in its rules provides that service 
may be discontinued for certain definite reasons, but that, before doing so, 
a Company must send to the customer written notice to the effect that if 
payment is not received within seven days from the date of the notice that 
service would be discontinued. It would appear that such notice had been 
given and that they had been for a period greater than seven days. 

The Board’s conclusion is that the bill should be paid in full and that 
the Company may retain the deposit. On the other hand, Mr. Forsberg, 
by prompt payment within the time limits during the next two years, may 
establish his credit with the Company, and by such establishment will then 
be entitled to the return of his deposit with interest. Expense of connec- 
tion and disconnection of service should not generally be borne by custom- 
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ers as a whole, but should be borne by those who actually call for such 
service on the part of the Company. Reasonable charges for connection 
and disconnection are essential, if such expense is not to be borne by cus- 
tomers as a whole. Therefore the Company is justified, in addition to the 
charge for service, to collect a reasonable charge of cost of reéstablishing 
the service in question. 





IN RE BOROUGH OF MAGNOLIA 


(Board of Public Utility Commissioners, Dec. 13, 1928) 
Water Company—Fire Hydrants—Water Service 

In the matter of the complaint of the Borough of Magnolia, in re 
failure to maintain fire hydrants in proper condition and unsatisfactory 
method of rendering bills. 

Mr. Frank Nelson Jess for Petitioner. 

Mr. William B. Wolcott for the Company. 

THE BOARD: This matter came before the Board on complaint of 
the Borough of Magnolia. It is the contention of the petitioner that the 
Laurel Springs Water Company is not properly maintaining the fire 
hydrants and has failed to flush them at regular intervals, also that the 
water pressure is at times inadequate to aid in the extinguishing of fires. 
The petitioner further points out that the Water Company has refused to 
permit the Fire Company to use the fire hydrants for fire drills. It is 
further contended that the Water Company has made a practice of discon- 
tinuing water service at the corporation cock in the street and not at the 
curb box, thereby requiring the consumer to pay considerable additional 
expense for the cost of obtaining a permit for the re-opening of the street, 
as well as for the reéstablishment of service before the water is again 
turned on; that the Water Company is not allowing the consumer a reason- 
able time within which to make payments of the bills for service and that 
the Company is discontinuing service without giving the consumer a fair 
opportunity to make payment of the bill. 

This matter was heard by the Board on October 22nd, 1928. In 
answer to the complaint of the Borough of Magnolia it appeared on behalf 
of the Company that the fire hydrants are flushed and inspected monthly 
at the dead ends of the main, and that the other hydrants are inspected and 
flushed every two or three months, depending upon the weather conditions. 
It was brought out, however, that the Company does not keep a record of 
the inspection and flushing of the fire hydrants. 

With respect to the inadequacy of the water pressure it was testified 
that the Company is now installing a standpipe in Magnolia as well as some 
reinforcement mains in order to improve the conditions referred to. 
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With respect to the use of the fire hydrants for fire drills it was testi- 
fied on behalf of the company that the right to use the fire hydrants for 
drills was not denied to the Fire Company. There was considerable testi- 
mony about a letter alleged to have been written by a representative of the 
Water Company to the Borough authorities, denying them the right to use 
the fire hydrants for fire drills. The Company denied writing the letter. 
The letter was not introduced in evidence on behalf of the Borough. 

With respect to the rendering and collecting of bills, a representative 
of the Company testified that the Company’s practice is as follows: the first 
of each quarter the bills are distributed ; about the middle of the first month 
of the quarter a representative of the Company covers the territory in an 
endeavor to collect the bill; during the first part of the second month of the 
quarter a collector again calls and, if payment is not obtained, a written 
notice is either served or mailed, stating that unless payment is made within 
seven days the water service will be discontinued ; at the end of the period 
covered by the notice a collector again calls and service is discontinued 
unless payment is made. 

It was further testified that it is the regular practice to discontinue 
service for non-payment at the curb box, except in cases where it was 
found that this method would not prove satisfactory, because the water 
service was found to have been again established without notice to the 
Company or payment of the bill. Only in such cases is service discontin- 
ued at the corporation cock. 

The testimony in behalf of the Borough indicated that difficulty was 
encountered by the Fire Company in operating but a single hydrant, and 
that it was possible to operate that one if a larger wrench was used. 

It is absolutely essential, however, that the Company keep an accurate 
record of the flushing and maintenance of fire hydrants. The Company. . 
has agreed to comply with the Board’s rules in this respect hereafter. 

With respect to the inadequacy of fire service, a reasonable period of 
time should be allowed to determine the effect of the reinforcements of the 
distribution system and the installation of a standpipe. The Company has 
made it clear that it has no intention to challenge the right of the members 
of the Fire Company to use the fire hydrants for drills. In all such cases, 
however, the Water Company should be advised of the time when the 
drills are to take place, in order that it may be informed at all times of any 
unusual draft of water on its system. 

The general practice of rendering bills by the Laurel Springs Water 
Company, as outlined in the testimony referred to above, is similar to that 
followed by other Companies supplying water on a flat rate basis. In the 
event, however, that a dispute arises with respect to the charges or the 
application of the rules to a particular case, it should be brought to the 
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attention of the Board, if satisfactory settlement of the same cannot be 
effected with the representative of the Company. In all such cases, service 
should be continued pending investigation of the entire matter by the 
Board. 





IN RE BOROUGH OF BELLMAWR 


(Board of Public Utility Commissioners, Dec. 20, 1928) 
Railroads—Crossing at Grade—Reéstablishing Crossing, etc. 

In the matter of the application of the Borough of Bellmawr for per- 
mission to construct a crossing over the tracks of the Atlantic City Rail- 
road at Anderson Avenue in said Borough. 

Mr. T. Harry Rowland for Petitioner. 

Mr. C. T. Wolfe for Atlantic City Railroad Company. 

THE BOARD: The Borough of Bellmawr petitions the Board for 
permission to construct a crossing at grade over the tracks of the Grenloch 
Branch of the Atlantic City Railroad at Anderson avenue in said Borough, 
alleging that public necessity and convenience require a crossing at that 
point. 

Hearing was held at Camden November 26th, 1928, at which testi- 
mony and exhibits were presented by the petitioner and the Railroad Com- 
pany. 

The Grenloch Branch is single track, extending from Camden to 
Grenloch, a distance of eleven miles. The right-of-way through the Bor- 
ough is in a general northerly direction. The Blackwood Pike, a principal 
thoroughfare in the community, parallels the railroad, approximately 950 
feet east of the right-of-way. Buses operate on this highway to and from 
Camden. 

The Borough of Bellmawr was incorporated under Chapter III, P. L. 
1926, out of a portion of Center township, Anderson avenue, in the north- 
erly portion of the Borough, extends from the Blackwood Pike, running 
westerly to easterly right-of-way line of the railroad, at which point bar- 
riers are erected at the right-of-way line. A barrier is also erected at the 
westerly approach. Anderson avenue continues from the westerly side of 
the right-of-way line to Bell Road, a distance of about 1,800 feet. Bell 
Road runs through the Borough in a general northeasterly direction, cross- 
ing the railroad at a point approximately 2,400 feet from the point of inter- 
section of Anderson avenue, thence continues in a northeasterly direction 
from the railroad to Blackwood Pike, a distance of about 1,000 feet from 
the track. The distance along the railroad, where Anderson avenue would 
intersect the railroad right-of-way and Bell Road, is approximately 2,600 


feet. 
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South of Anderson avenue, about 1,400 feet, srowning Road runs 
from the Blackwood Pike in a general westerly direction, crossing the rail- 
road, thence to Bell Road. From the westerly side of the railroad on 
Anderson avenue to reach Blackwood Pike on the easterly side of the rail- 
road, it is necessary to travel via Bell Road and Browning Road, a distance 
of approximately 5,700 feet. A school house and fire house are located on 
Blackwood Pike near Anderson avenue. 

The Railroad Company contends there is no existing public highway 
over the right-of-way at Anderson avenue and denies that public neces- 
sity and convenience require a crossing at grade over the right-of-way at 
this point, and suggests that relief could be afforded by the construction of 
a new connecting highway about 150 feet west of the railroad between 
Anderson avenue and Browning Road. 

Anderson avenue, from Blackwood Pike to the easterly right-of-way 
of the railroad, also from the westerly line of the right-of-way to Bell 
Road, is curbed, graded and improved with concrete sidewalks. A number 
of houses have been constructed along both sides of the highway. 

No testimony was introduced to show that Anderson avenue has been 
dedicated as a public highway across the right-of-way of the railroad, 
either by the Township of Center or the Borough of Bellmawr. 

In the vicinity of Anderson avenue a private crossing existed until 
1917, at which time the Railroad Company removed the private sign and 
planking at the crossing. Subsequently barriers were placed at each side 
of the right-of-way to prevent public travel crossing the tracks. 

Anderson avenue has been dedicated to public use, extending to the 
right-of-way line on the westerly and easterly sides of the railroad, but no 
testimony was presented by the petitioner to show that the portion within 
the right-of-way line, if extended across the railroad approximately 100 
feet, has been dedicated or acquired for public use. 

The reéstablishing of the private crossing alleged to have existed in 
the line of Anderson avenue is not within the powers of the Board as 
defined by the statute. Section 21 of the Act creating the Board of Public 
Utility Commissioners, defining the authority of the Board in the matter 
of grade crossings, presupposes the existence of a dedicated public highway 
over the right-of-way of a railroad. 

The Board, therefore, finds and determines that it is without jurisdic- 
tion in this case and the petition is, therefore, denied. 
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GUMAER v. NEW JERSEY BELL TELEPHONE CO. 


(Board of Public Utility Commissioners, Jan. 3, 1020) 
Telephone Service—Discontinuance—Claim of Damages 

In the matter of the complaint of P. W. Gumaer against New Jersey 
Bell Telephone Company in re charges for service. 

Mr. P. W. Gumaer for himself. 

Mr. Frederick W. Nixon for New Jersey Bell Telephone Company. 

THE BOARD: The records in this matter reveal that the following 
is the basis of Mr. Gumaer’s complaint : 

As of April ist, he was rendered a bill by the respondent in the amount 
of $9.60, which, on April 18th, 1928, remained unpaid and the Company 
notified him that, unless payment was received promptly, the service would 
be subject to denial. On April 2oth the complainant requested an exten- 
sion of time to pay said indebtedness to April 28th, 1928, which was 
granted. On April 30th, no payment having been received, the service was 
denied at 2.26 P. M. Mr. Gumaer subsequently tendered payment of the 
indebtedness of $9.60 by leaving on May 3rd, 1928, his check for this 
amount at the Company’s central office building and not at the business 
office, where payment should have been made. The check was received 
at the latter office on May 4th. Service was restored to him on May 7th 
and he claimed that the Company should pay him punitive damages in the 
amount of $1.00 per day for the four days intervening, from May 4th to 
May 7th, and he deducted this amount from bills rendered him subse- 
quently by the Company, which later bills included a restora] charge of 
$1.00 for restoration of service on May 7th, 1928. Mr. Gumaer objected 
to the payment of this $1.00 restoral charge. 

On August 22nd the service was again discontinued by reasons of his 
withholding $4.00 for the reasons above stated. On August 28th he re- 
ceived a form notice stating that “unless payment is made without further 
delay, we shall be obliged, much to our regret, to terminate our contract 
and remove the equipment.” The matter having been again taken up with 
the Board on September 28h, he was informed that service would be 
restored and was asked to mail a check, deducting the regular “pro rata” 
charges from May 4th to May 7th in the amount of 34 cents; service had 
been denied 31 days in the interim. 

He now claims damages of $1.00 per day, or $35.00 for the total time 
during which he received no service, waiving the restoral charge of $1.00 
incurred in May, but not the $1.00 restoral charge incurred in August. 

The general tariff regulations of the respondent have the following 
provisions with respect to payment of bills and restoral of service after 
service is suspended for non-payment of bills. 
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Section 1, original sheet No. 1, of said general tariff regulations, pro- 
vides that: 


“ . . , . Applicants for other than seasonal service, are also re- 
quested to make advance payment equal to one month’s rental, the latter 
payment being applied to any indebtedness for the service, including 
charges for both local and toll messages.” 


The right to make advance payments has been sustained by this Board 
in a number of cases, including that in the matter of Hoboken v. Hudson 
& Manhattan Railroad Company, Vol. 8, P. U. C. N. J. Rep. 343-348, from 
which the following excerpt is made: 


“It has been uniformly held by Courts and commissions that public 
utilities have a right to adopt reasonable regulation to protect themselves 
against loss and to prevent abuse of their service. . 

“Among regulations utilities may adopt is one requiring a deposit in 
advance of supplying service as a protection against default in payment 
therefor,’ 


The reasonableness of this regulation is also sustained by U. S. Su- 
preme Court in Southwestern Tel. & Tel. Co. v. Danahar, 238 U. S. 482, 
at 480, in the following language: 


“It was also strongly supported in reason, for not only are telephone 
rates fixed and regulated in the expectation that they will be paid, but the 
Company’s ability properly to serve the public largely depends upon their 
prompt payment. They usually are only a few dollars per month and the 
expense incident to collecting them by legal process would be almost pro- 
hibitive. It uniformly is held that a regulation requiring payment in ad- 
vance or a fair deposit to secure payment is reasonable, and this is recog- 
nized in the brief for the plaintiff where it is said that to protect themselves 
against loss telephone companies can demand payment in advance. . 

“Some regulation establishing a mode of inducing prompt payment of 
the monthly rentals was necessary. It is not as if the company had been 
free to act or not as it chose. It was engaged in a public service which 
could not be neglected. The protection of its own revenues and justice to 
its paying patrons required that something be done.” 


This advance payment was requested of the complainant in the pay- 
ment of a bill for a month’s service in advance. Under the practice of the 
Company this further action is not taken with respect to this demand until 
approximately the 15th, at which time the request for payment is made. 
All of these things were done in the matter of Mr. Gumaer and he was at 
fault by his own confession, and the rules of the Company applicable to 


such default were appropriately enforced by the denial of service. 

With respect to the restoral charge set forth in the Company's Tariff, 
Sec. 19, B. 2, this has been in effect by this Company, its predecessor, and 
by a number of other telephone companies throughout the country for some 
time. Its imposition is due to the fact that denial of service brings a cost 
upon the Company in order to follow up the matter of default of the sub- 
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scriber and to carry out the necessary work required to be done in order to 
restore service. It induces prompt payment in the future and is sustained 
by the citation above. 

For the time that Mr. Gumaer claims that he had been denied service 
after receipt of his check for the amount of his bill in default, the Company 
has offered to make a pro rata refund to be deducted from subsequent bills. 
This allowance is offered by the Company and not under compulsion of 
law. As to an allowance for lack of service following a subscriber’s failure 
to make advance payments in accordance with the company’s regulations 
herein recited the Board (James Chittick v. New York Telephone Co., P. 
U. R. N. J. II, p. 212) held that, 

“If wholly through the subscriber's failure service is curtailed, and 
allowance therefor is made, promptitude of payment is retarded, the costs 
of notification, etc., are thrown upon subscribers as a whole, and a door is 


opened by which discriminatory rates and rebates may be introduced. The 
enforcement of this regulation tends to make for economy in rendering 


service. 

With respect to the defendant’s claim that the Board enforce the pay- 
ment of punitive damages in the amount of $1.00 per day, or a total of 
$35.00, this is a matter entirely beyond the Board’s jurisdiction as the stat- 
ute confers upon it no such power. For the reasons hereinbefore stated 
the complaint in this matter should be and is hereby dismissed. 





MISCELLANY 


INCREASE OF MOTOR BUSES 





A MORRIS COUNTY 
PRESENTMENT —_——— 
———— In the annual report of the Pub- 


In returning 211 indictments ic Utility Commission stress is laid 


against eight or ten men against 
whom serious charges have been 
made by a number of young girls 
in Dover, the Morris County Grand 
Jury handed up a presentment to 
Judge Holland in which the par- 
ents of the children were severely 
criticized for,their indifference to 
their children’s morals. « 
The presentment urged a 9.30 
P. M. curfew law for children un- 
der fourteen years and restriction 
of admitting children to dance halls 
and theatres. It also pointed out 
that activity by welfare organiza- 
tions would “speedily curb the 
spread of such debauchery.” 


on the fact that motor buses were 
rapidly supplanting street railway 
cars as a means of transportation in 
New Jersey. 

The Commission recommended 
changes in the present practice of 
granting local bus permits, Congres- 
sional action for better regulation 
of buses engaged in interstate busi- 
ness and the use of public funds to 
aid in the elimination of grade 
crossings. 

An example of complete substi- 
tution of auto buses for street rail- 
way service, the report states, is to 
be found in the City of Paterson. 
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“In this, one of the largest cities 
of the State,” it reads, “the local 
service is handled entirely by auto 
buses, the only street railway oper- 
ation being confined to two or three 
through routes from other large 
cities, having their terminal in Pat- 
erson.” 

In citing the fact that there now 
are 2,800 buses in operation on ap- 
proximately 360 routes, the Board 
remarked : 

“During the years several of the 
smaller street railway companies 
which were previously operating 
bus routes have placed in operation 
additional routes. Other railway 
companies which had not operated 
buses prior to this year inaugurated 
such service, either as an auxiliary 
measure or in substitution for trol- 
ley service which has been aband- 
oned.... 

The Board would reverse the 
present procedure of bus companies, 
first obtaining local consent to oper- 
ate and then applying to the State 
body for approval of these con- 
sents. 

“It seems to the Board it would 
be better for application to be made 
first to the board for its approval of 
the proposed operation,” says the 
report. “If approved, the operator 
could then apply for the local con- 
sents. If disapproved, such appli- 
cation would not be made.” 





SOME STATE NOTES 


Mr. Jerome B. McKenna, legal 
assistant in the Prosecutor’s office 
in Essex county, has resigned his 


position. He is to devote his time 
to private law practice with his 
brother, James L. McKenna, form- 
er Assistant Prosecutor. The 
brothers comprise the firm of Mc- 
Kenna & McKenna, with offices at 
17 Academy street, Newark. 


Officers of the Passaic County 
Bar Association were re-elected at 
the annual meeting on January 8. 
They are: Robert H. Cunningham, 
President ; Edward F. Merry, Vice 
President; Arthur C. Dunn, Secre- 
tary, and Edgar Tilt, treasurer. 


Mr. Blair Reiley, of the firm of 
Martin & Reiley, lawyers, in the 
Prudential Bldg., Newark, was 
married on January 4, to Miss 
Frances Young, at Sherman, Texas. 
He is the son of former Judge John 
I. Blair Reiley, of Phillipsburg, 
N. J. 

County Judge Harry Runyon, of 
Belvidere, was married, on Decem- 
ber 31 last, to Miss Helene L. Bak- 
er, of the same place. Judge Run- 
yon was married once before, hav- 
ing been divorced from his first 
wife. His bride had acted as his 
secretary since being graduated 
from the Belvidere High School, 
two years ago. 





PAMPHLET NOTICE 


RESTATEMENT OF THE LAW OF 

Contracts (Official Draft) 

Chapters 1-7; Sections 1-177. 
Samuel Williston, Reporter, and 

Advisers. Philadelphia: The 

American Law Institute, 3400 

Chestnut St. Price $2.50. 

A well printed and most worthy 
work, which should be bound in 
regular book covers. After each 
section is a statement in heavy type 
of the legal proposition, which is 
succeeded by a comment and then 
illustrations. A lawyer who is puz- 
zled over a contract, and its legal ef- 
fect, will almost certainly find the 
solution here, unless to be in a suc- 
ceeding work. An Appendix of 
notes and cases greatly adds to the 
value of the volume, which we can 
cheerfully commend. 





THE NEW 
OBITUARIES 


Mr. Trropore Strona 

Mr. Theodore Strong, of New 
Brunswick, N. ]., died there on De 
cember 24th last, of influenza, af 
ter an illness of less than a week 

Mr. Strong was born in New 
Brunswick, January 15, 1863, being 
the son of former Judge Wood 
bridge Strong and Harriet A 
(Hartwell) Strong, and was grad 
uated from Rutgers College in 
June, r883. Reading law in his 
father’s office he was admitted as 
attorney at the June Term, 1&86, 
and as counselor three years latet 
For many years he practiced in 
partnership with his brother, Alan 
H. Strong, the firm being Alan H 
& Theodore Strong, and when the 
brother became the General At 
torney of the Pennsylvania Rail 
road Company and removed = to 
Philadelphia, Theodore succeeded 
him as Solicitor for that Company 
Alan H. died over a year ago 

Theodore was a descendant of 
Elder John Strong who came from 
England and settled in Massachu 
setts and of Governors Dudley of 
Massachusetts, Brenton of Rhode 
Island and Leet of Connecticut 
His grandfather, Theodore Strong, 
served as professor of mathematics 
of Hamilton College and later went 
to New Brunswick and occupied a 
similar position at Rutgers. 

Mr. Strong's wife was Miss Cor- 
nelia Livington van Rennselaer of 


c 
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Albany, who survives him, with 
seven children, Mrs. Morrison Ul 
man, who was recently married at 
her parents’ home by Dr. Henry 
Vandyke of Princeton; Cornelia, 
Theodore, Stephen, Benjamin, John 
and Robert Strong 


Gen. Grorar FE. VP. Howarp 


Gen. George FE. P. Howard, re 
tired lawyer, died on January 14 at 
the Edgemere Hotel, East Orange, 
from heart disease He was 
born in Morristown eighty years 
ago. After graduating from Colum 
bia University Law School, he be 
came a member of the New York 
and New Jersey Bars, being ad 
mitted in New Jersey as attorney 
at the February Term, 1875, and 
as counselor three years later. He 
was a member of the New York 
firm of Root, Howard, Winthrop 
& Stimpson. The head of the firm 
is former U.S. Senator Elihu Root. 
Mr. Stimpson is Governor of the 
Philippine Islands 

Mr. Howard was a former mem- 
ber of the East Orange Township 
Committee and a former Brigadier- 
General in the National Guard. He 
was captain of an_ international 
rifle team which competed in Eng- 
land in 1883. He was a thirty- 
third degree Mason. 

A son, Robert Howard, Director 
of Public Safety of West Orange, 
and a daughter, Mrs. Benjamin T. 
Kissam of Rye, N. Y., survive. 
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